South Africa has not escaped the rising prevalence and severe impact of HIV/AIDS in relation to women. From an economic and social vantage point, the HIV/AIDS epidemic effects women the hardest, with underprivileged black women the most susceptible to the virus. The theoretical framework of this paper focuses on the intersection between HIV/AIDS, gender inequality and gender violence, and more specifically on certain cultural practices and customs that contribute towards and exacerbate women's subordination and inequality, which in turn increase women's exposure to HIV infection. Relevant to this focus is inevitably an analysis of the perceived threats to specific fundamental human rights as a result of some of the entrenched practices that continue to reinforce women's subordinate position in society, aggravated by the high incidence of gender violence.
family and limited personal resources in indigenous communities; general misinformation regarding and ignorance regarding HIV/AIDS; disrupted family and communal life due in part to apartheid, migrant labour patterns and high levels of poverty; and finally, the existence of a settled transport infrastructure allowing for the high mobility of persons and therefore the rapid movement of the virus into new communities.
Specific customary practices and habits facilitate the spreading of the virus in South Africa. These are, for example, resistance to the use of condoms as a result of specific sexual and cultural norms and values; social norms which allow or promote high numbers of sexual partners especially among men; the phenomenon of an extended family household structure; preference for a male child (son); the practices of polygamy; the bride price; wife inheritance (levirate), the prevalence of superstition, and adherence to the culture of silence.
13 Beck et al HIV Pandemic 50. Also see Gilbert and Walker (n 5) 14. 14 Gilbert and Walker (n 5) 14. 15 Gilbert and Walker (n 5) 14.
traditional practices may have a positive impact on reproductive health, they may also be harmful. 20 A harmful traditional practice may be so deeply rooted in a societal group that such a practice can be changed only when the people who practise it understand the danger, risk and indignity of the practice.
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Notwithstanding this, a number of countries have managed to uproot some deeply entrenched and harmful health practices in spite of many obstacles. A good example is the Chinese practice of foot binding, which was for some time 16 Gostin and Lazzarini Human rights vii-viii. 17 Gostin and Lazzarini (n 16) vii-viii. 18 Gostin and Lazzarini (n 16) vii-viii. 19 Grant 2006 JAL 22. 20 Brems Human Rights 512. Female genital mutilation is an example of a traditional practice which can be harmful. Characteristically, the women who submit to female genital mutilation suffer from severe pain, shock, infection, complications in urinating and menstruating, abnormality and scarring of the genitalia, physical and psychological strain with sexual intercourse, bleeding and an increased vulnerability to HIV. Additional complications are an increased threat of sterility and infant mortality. Death may result as a direct effect of female genital mutilation. These consequences clearly prevent people from taking pride in their culture. As this practice is usually performed on girls barely able to grasp the full consequences of this invasive procedure, the question arises as to how "well-informed, independent, mature, free and real" their assent to FGM is. Yet some cultures persist in defending the practice. 21 Heyns and Viljoen Impact 537.
protection of this right.
25 Van (1) "Everyone has the right to use the language and to participate in the cultural life of their choice, but no one exercising these rights may do so in a manner inconsistent with any provision of the Bill of Rights." 31(1) "Persons belonging to a cultural, religious or linguistic community may not be denied the right, with other members of that community; (a) to enjoy their culture, practise their religion and use their language; and (b) to form, join and maintain cultural, religious and linguistic associations and other organs of civil society." S 31(2): "The rights in subsection (1) may not be exercised in a manner inconsistent with any provision of the Bill of Rights." 26 Art 27 of the International Covenant on Cultural and Peoples' Rights of 3 January 1986.
See also Van der Vyver 2003 Stell LR 52. 27 Constitution of the Republic of South Africa 1996 (hereafter the Constitution). 28 Art 27 of the International Covenant on Cultural and Peoples' Rights of 23 March 1976 reads as follows: "In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their own language."
status as children, they too are vulnerable in respect of certain harmful cultural practices.
Sections 30 and 31 of the Constitution include an explicit reference to other rights by means of a so-called internal limitation clause. 36 it was anticipated that this internal limitation section, which provides that the right to culture cannot be implemented in a way incompatible with any provision of the Bill of Rights, 29 Bennett Customary Law 87. The aim of protecting and upholding cultural exercise is given additional force by s 185 of the Constitution, which authorises the establishment of a commission for the support and protection of the rights to culture, religion and language. Grant (n 19) 6. Grant further stipulates that the object of the commission is the support of reverence for cultural, religious and linguistic rights and the support and advancement of freedom from strife, compassion, acceptance and nationwide accord amongst such communities. The assignment of the commission is authorised and dependent on national legislation. The legislation to put the commission into operation was passed in 2002, which legislation is known as the 
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would prevent communities from engaging in harmful practices and would curb the oppressive characteristics of some cultural traditions. 37 The equality clause contained in section 9 of the Constitution poses the greatest challenge to the right to culture generally and hence to the African legal tradition.
38
The broad extent of the right to culture brings it inevitably in conflict with some laws and other fundamental human rights. 39 Universalist versus cultural relativist questions arise in this context, as well as the issue of global standards versus local values. This topic is controversial predominantly in several African countries where arguments based on resistance to westernisation, as well as the desire to protect cultural standards, are raised time and again in opposition to universalism. 40 In South Africa, the universalist versus culturally relativist argument has been rendered marginal by the Constitution, which is founded on a universalist human rights structure. 41 Hence, the drafters of the Children's Act were faced with the complex assignment of dealing with a very contentious issue in a way that values and promotes the rights and dignity of girl children and young women, including the girl child's right not to be circumcised, while at the same time respecting traditional cultural customs and practices.
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The constitutional obligation of courts with regard to customary law is to be found in section 211(3) of the Constitution, which provides that the courts "must apply customary law when that law is applicable, subject to the Constitution and any legislation that specifically deals with customary law." Customary law is therefore subject to the Bill of Rights and the constitutional human rights The last case presents a fine example of how culture can be developed in line with the Constitution. In this case the mother of the bride (rather than the father) negotiated and consented to the marriage between her daughter and the late son-in-law. The deceased's parents, Mr and Mrs Mabhena, contested the validity of the marriage between their late son and the respondent. The judge recognised the official customary law rule that women are continual minors who do not have the capacity to act as guardians for their children and that they fall under the guardianship of their male relatives. This official customary law rule extends to cases of marriage negotiations, where it is apparent that the authorities on customary law recognise the father of the bride or an extra male guardian as having the capacity officially to contract for and be given lobolo. The traditional customary law thus did not allow the bride's mother to be the guardian of her daughter, since she was also under the charge of her husband, her biological father, or the successors of either of them. Despite acknowledging authors who support the aforementioned position on women, Judge Du Plessis remarked in his judgement that it must be accepted that there are cases in practice where mothers should be able to be involved in negotiations regarding lobolo and to give assent to the marriages of their daughters. In this regard one would agree that the judge did not perceive customary law as a closed system but rather as a fluid narrative which changed in the light of changing gender relationships. Du Plessis J noted in his judgment that it is evident that customary law is, as many systems of law should be, in a state of continuous development. 45 Polygamy has two forms, viz polygyny and polyandry. The first form is actually practiced in South Africa and refers to one husband and more than one wife. The latter form is not practiced in South Africa and refers to one wife and more than one husband. 46 The original purpose of polygamy in traditional Africa was to make sure that all women in the rural community had a spouse for the purpose of procreating. Polygamy also contributed to the continued existence of the community, particularly the black community, through a high fertility rate. It also enabled a husband to marry a second wife if the first wife was infertile or was not able to give him a son. In this system a man could be guaranteed an heir and the permanence of the lineage without resorting to a divorce. It is also argued that polygamy is practised for the purpose of sexual necessity. A popular assumption is that males are by nature endowed with a disposition for assortment in sexual partners, the latter supposedly not a characteristic feature among women. The argument that men practice polygamy for the reason that they have a high sex drive must be rejected. Not only is there no biological evidence supporting this theory, but it also ignores the reality that in most traditions and cultural practices the husband may have many sexual relationships out of wedlock. A lengthy post-partum sex taboo is cited as one of the reasons for the practice of polygamy. This argument is theoretically and empirically more sound than the sex-drive thesis. The post-partum sex taboo is the bar against sexual intercourse for a prescribed period following an event such as the birth of a child. During this period the husband is strictly prohibited from having sexual intercourse with his wife. Polygamy is hence said to be a societal reaction to lengthy post-partum sex taboos, thus providing the husband with the opportunity to have access to other sex partners. 
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The wives and sexual partners involved in polygamous marriages have little or no control over the sexual behaviour of other members within their family circle. 57 The fear of being infected has led some women to oppose polygamy on the basis that it places them at a high risk not only of contracting HIV, but also of contracting a variety of other sexually transmitted diseases. Women across Africa have begun asking if a man really has a right to have more than one wife in the context of the HIV/AIDS pandemic. 58 In Swaziland, where almost forty percent of the population is HIV-positive, protest against polygamy is at its peak. 59 The king of Swaziland has more than nine wives and traditionally chooses a new bride each year.
60
Customary marriages, and by implication polygamy, are now regulated by the
Recognition of Customary Marriages Act.
61 The requirements for a valid customary marriage are, briefly, consensus between the parties; a formal ceremony to transfer the bride to the other family, and the payment of lobolo.
62
Although the transfer of the bride as one of the requirements is not specifically regulated by the Recognition of Customary Marriages Act, it can be regarded as a custom in terms of section 3(6) of the same Act. This custom, however, requires a woman to cry when she is formally transferred to her husband, and she has to appear semi-naked in front of the prospective family. 184/360 that he should consider if such practices are in conflict with the Constitution or not, in this case in relation to the right to human dignity. However, as the constitutionality of the custom was not in dispute (but rather whether the parties were married or not and if a divorce decree could be granted), the question of the constitutionality was never answered. 
Levirate
Unkungena or the levirate union is a custom that is practised when a man dies without a male heir. The widow will then be required to choose another husband from amongst the deceased man's younger brothers in order to bear male children for the deceased's house. The custom is said to provide for the maintenance of the widow and to preserve the relationship between the families that was initiated in the original marriage. 68 In the Zulu culture, the practice allows a male relative to marry his sister-in-law or the widow of his brother.
69
The custom is also referred to as "marriage by inheritance". her husband, and subject to the matrimonial property system governing the marriage, full status and capacity, including the capacity to acquire assets and to dispose of them, to enter into contracts and to litigate, in addition to any rights and powers that she might have at customary law." The term 'full status' instead of 'equal status', however, may lead to different interpretations by the courts. 
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The fundamental nature of a customary marriage involves not only the union between two spouses but includes the two families of the spouses. Upon the death of the husband the marriage is not dissolved unless the widow's family pays back the bride price or lobolo to her husband's family. A widow thus does not gain her private independence upon her husband's death. 71 Since a male relative may marry the divorced and widowed wife of his brother, 72 the chances are that a brother who inherits a wife from his brother whose cause of death was AIDS may pass the virus on to his other wives.
The whole family unit is at risk of becoming infected owing to the 'inheritance' of the infected wife. The infected wife may perhaps not be aware of her HIVpositive status when marrying the brother of her deceased husband, or alternatively, if she is aware that she is infected, may decide to withhold this fact from the family out of fear of being rejected or losing her means of support.
This practice could also force women into unwanted marriages and expose them to unwanted sex and domestic violence.
Apart from exposing women to an increased risk of contracting HIV, this practice is in conflict with the equality rights of women, as well as their human dignity and personal autonomy.
Early marriage and virginity testing
In a so-called gerontocratic society, wives may inadvertently become the 
Primogeniture
The process of an inheritance going to a specific male heir instead of to a wife is known as primogeniture. The principle of primogeniture places women and extra-marital children under the guardianship of an heir. 85 In terms of this principle, women are not entitled to share in the intestate succession of a deceased estate. 86 The heir, however, has a duty to discharge support of the widow. 87 The elimination of women from heirship and subsequently from being able to inherit property was in observance with a patriarchal structure which subjected women to a position of "subservience and subordination. Act reads as follows: "The estate or part of the estate of any person who is subject to customary law who dies after the commencement of this Act and whose estate does not devolve in terms of a will of such a person, must devolve in accordance with the law of intestate succession as regulated by the Intestate Succession Act, subject to subsection (2). (2) In the application of the Intestate Succession Act -(a) where the person referred to in subsection (1) is survived by a spouse, as well as a descendant, such spouse must inherit a child's portion of the intestate estate or so much of the intestate estate as does not exceed in value the amount fixed from time to time by the Cabinet member responsible for the administration of justice by notice in the Gazette, whichever is the greater; (b) a woman, other than the wife of the deceased, with whom he had entered into a union in accordance with Customary law for the purpose of providing children to the house of his wife must, if she survives him, be regarded as a descendant of the deceased." 100 S 2(1) of the Act, extends the application of the Intestate succession Act to apply to the intestate estates of a deceased whose estate was previously administered by the Black Administration Act. This new Act has finally curbed all uncertainties with respect to customary law inheritance. • Dry sex generates conditions where friction of the genital area is highly probable. 147 The substance used by women may cause disturbances in the membrane lining the vagina and the uterine wall.
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• Friction in the genital organs correlates with irritation of the white cells causing optimum exposure to HIV.
149
• Dry sex is linked with the failure or reluctance to use condoms, while condom usage is linked with a decrease in HIV transmission.
150
• Dry sex wipes out the bacteria which assist in fighting infection.
151
• The practice also increases the likelihood that a condom may be torn. 
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There is no doubt that the cultural practice of drying of the vagina places women at a very high risk of becoming infected by HIV. The practice is again also linked with women's gender inequality and their subordinate position in rural societies.
Human rights implications
The legal impact of the Constitution on practices that increase women's vulnerability to HIV is threefold: First, the Constitution is considered to be the supreme law in South Africa, and any legislation that is irreconcilable with it is invalid to the extent of the conflict. 153 Second, according to section 39 of the Constitution, the Bill of Rights applies to all law and binds the executive, legislature, judiciary and all organs of state. Every court, tribunal or forum must promote the spirit and objects contained in the Bill of Rights in the interpretation of legislation and the development of the common law. 154 Third, the Bill of Rights instructs the state to use the power that the Constitution provides for in ways that do not violate fundamental rights.
The discussion above has pointed to a number of cultural practices that in varying degrees increase women's vulnerability, be it from an economic or physiological perspective. Some of these cultural practices directly place women at an increased risk of HIV. The result brought about by these cultural practices is physical, sexual or psychological harm. The effects brought about by such practices raise serious questions regarding the conformity of these 153 S 2 of the Constitution reads as follows: "This Constitution is the supreme law of the Republic; law or conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled." 154 S 39 of the Constitution reads as follows: "39(1) When interpreting the Bill of Rights, a court, tribunal or forum: (a) must promote the values that underlie an open and democratic society based on human dignity, equality, and freedom; (b) must consider international law; and may consider foreign law. (2) When interpreting any legislation, and when developing the common law or customary law, every court, tribunal, or forum must promote the spirit, purport, and objects of the Bill of Rights. (3) The Bill of Rights does not deny the existence of any other rights or freedoms that are recognised or conferred by common law, customary law, or legislation, to the extent that they are consistent with the Bill." 155 S 9 of the Constitution reads as follows: "9(1) Everyone is equal before the law and has the right to equal protection and benefit of the law. (2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect or advance persons or categories of persons, disadvantaged by unfair discrimination may be taken. (3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth. (4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit unfair discrimination. (5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair." 156 Kommers American constitutional law 995. 157 O'Sullivan "Reproductive Rights" 37-12. 158 In Harksen v Lane 1997 (11) BCLR 1489 (CC) the criteria in determining if the equality clause may in fact be invoked, requires an inquiry into the fact of whether there is differentiation between people or categories of people. If such differentiation exists, it must be determined if there is a rational connection to a legitimate government purpose. The court went on to say that even if there is such a rational connection it might nevertheless still amount to discrimination. The second step is to distinguish if the differentiation amounts to unfair discrimination, which requires a three-stage analysis: Firstly, it must be established if the differentiation amounts to discrimination. The court was of the opinion that, if the allegation of unfair discrimination is not based on a listed ground, it must be resolved objectively whether the ground is based on "attributes and characteristics which have the potential to impair the fundamental human dignity of persons as human beings or to affect them adversely in a comparably adverse manner". Secondly, it must be found that if it amounts to discrimination, such discrimination is unfair. If it is found to be on a listed ground (in this case disability), then the court will presume unfairness (s 9(3)). However, if on an unspecified ground the test of unfairness primarily focuses on the impact of the discrimination on the complainant and other people in the same situation. Thirdly, if the discrimination is found to be unfair, it must be determined if it can be justified under the limitation clause (s 36 of the Constitution). and security of the person, which includes the right -(a) not to be deprived of freedom arbitrarily or without just cause; (b) not to be detained without trial; (c) to be free from all forms of violence from either public or private sources; (d) not to be tortured in any way; and (e) not to be treated or punished in a cruel, inhuman or degrading way. (2) Everyone has the right to bodily and psychological integrity, which includes the right -(a) to make decisions concerning reproduction; (b) to security in and control over their body; and (c) not to be subjected to medical or scientific experiments without their informed consent."
reproductive autonomy is severely hampered by the fact that their spouses or partners refuse to wear condoms during sexual intercourse, or prevent them from accessing contraceptives. They are often forced to have sex with their partners against their will. 165 In some instances, women are reluctant to request that partners wear condoms out of fear of a violent reaction or of being accused of promiscuity.
HIV/AIDS infection is an additional result of the coercive sexual atmosphere.
Women in abusive relations in South Africa are at a higher risk of being infected with HIV, as opposed to women in peaceful affiliations. 166 The combination of sections 12(2)(a) ("everyone has the right to bodily and psychological integrity, which includes the right -(a) to make decisions concerning reproduction") and 
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12(2)(b) ("to security in and control over their body") makes it clear that decisions regarding one's body relate to both a physical and psychological dimension.
167
The history of reproductive rights in South Africa shows a "pervasive, highly invasive regulation" of women's reproductive capacity. 168 Women were under the patrimonial control of their spouses and downgraded to the position of perpetual minors. 169 They were given the same rank as guardian of their own offspring 's up until 1993. 170 In terms of racist guidelines under the apartheid administration, the reproductive rights of some black women were severely undermined by the use of an injection which controlled and suppressed fertility, the latter an additional grave invasion of their bodily integrity, dignity and equality. 171 As recently as 1996, abortion could be performed only under very limited circumstances. 172 Women carried foetuses against their will and as a 167 Eg, a husband preventing his wife from using contraceptives infringes on her physical and psychological integrity by exposing her not only to the risk of possible HIV-infection, but also to unwanted pregnancy. Both of these results have serious physical and mental consequences. Young girls are commonly thought to be more "valuable" because they are sexually inexperienced or virgins and they are more complacent and malleable in personality and likely to obey orders. 185 It is submitted that because the bodies of these young girls are physiologically underdeveloped, they are more easily injured through sexual intercourse and are thus extremely vulnerable to diseases such as HIV. 186 This is due to the young girl's unripe cervix and the low vaginal mucus production. 187 There appears to be a widespread belief in Africa that young girls are less likely than adult women to be infected with HIV/AIDS, and they are thus considered to be safer sexual partners. 188 Beliefs like these add to the phenomenon of men selecting brides significantly younger than ten and eleven years old. Sadly, being labelled a virgin may also increase the young girl's vulnerability to sexual assault or rape. To exacerbate this situation the young bride is expected to take on her new duties as wife immediately after the marriage. 189 Her schooling thus comes to an abrupt end.
In such circumstances schooling is considered unnecessary for fulfilling her new duties as homemaker. The widespread practice of early marriage means that young girls have to stop their education at a young age, despite their wishes to continue with an education. Such a practice obstructs the girl child's right to education, which is imperative for the acquisition of the knowledge of important facts, the advance of the ability of independent consideration, and the formulation of opinion. The infringement of the right to education is closely related to other violations of rights. Some women, especially in rural areas, put up with the impact of most of the discriminatory cultural practices, especially within the context of the family or intimate relationships. In the present era of HIV/AIDS, the power imbalance between the sexes in the cultural context carries a novel sense of urgency.
Women have become especially susceptible to the disease as a result of their limited power in sexual encounters, despite the assurance of the right to reproductive autonomy enshrined in the Constitution. The brief reference to the rights to equality, dignity, education, access to health care services and freedom and the security of the person sketches a clear picture of how absent the realisation of these rights is from the lives of some women. The right to education is often neglected in a discussion of this nature. The right to education is one of the most important instruments through which not only HIV/AIDS may be addressed, but also the problem of gender violence. Young girls are the most affected by the lack of education: they are the ones who stay at home to care for relatives who are suffering from AIDS; they are more likely to drop out of school early because of unplanned pregnancies; 190 they are often forced into marriages at an early age; they are more vulnerable to contracting HIV as a result of "dry sex" or female genital mutilation.
What is ultimately required are specific behavioural changes in respect of violence against women, HIV/ADS, and women's reproductive autonomy.
Behaviour is most effectively addressed through communication (via the mass 190 The World Education Forum, launched in Dakar in April 2000, points out that girls are more likely than boys to care for a sick family member and help keep the household running. Deprived of basic schooling, they are denied information about how to protect themselves against the virus. Without the benefits of an education, they risk being forced into early sexual relations, thereby becoming infected. Thus, they pay many times over the deadly price of not getting an education. But by the same token, education is the tool whereby we can break the vicious cycle of AIDS and ignorance. The key to all of the locks that are keeping girls out of school -from poverty to inequality to conflict -lies in basic education for all. 
